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CITY OF WESTFIELD, IN
BoardofZoningAppeals_Meeting_Agenda_07_14_2015

Tuesday, July 14, 2015 at 07:00 PM

BOARD OR COMMISSION: Board of Zoning Appeals (BZA)

MEETING DATE: Tuesday, July 14, 2015 at 07:00 PM

MEETING PLACE: Westfield City Hall- Assembly Room

THE FOLLOWING AGENDA IS SUBJECT TO CHANGE AT THE DISCRETION OF THE
BOARD OF ZONING APPEALS

OPENING OF REGULAR MEETING

Note the presence of a quorum

Approval of Minutes - June 9, 2015
Documents: Meeting Minutes 6/9/15

Review BZA Rules & Procedures

ITEMS OF BUSINESS:

1507-VS-09 [PUBLIC HEARING]
17777 Commerce Drive
Edward T. Tomich by Badger Engineering, LLC
The petitioner is requesting approval of a Variance of Development Standard to reduce
the Minimum Building Setback Line for the Side Yard in the EI: Enclosed Industrial
District (Article 4.24(E)(2)).
Documents: Exhibit 1: Staff Report 1507-VS-09 | Exhibit 2: Location Map | Exhibit 3:
Site Plan | Exhibit 4: Proposed Improvement | Exhibit 5: Existing Conditions

1503-VU-02
17777 Commerce Drive
Edward T. Tomich by Badger Engineering, LLC
The petitioner is requesting a modification of a condition of approval for a previously
granted Variance of Use to allow an indoor shooting range and related retail sales in
the EI: Enclosed Industrial District (1304-VU-01) (Chapter 13: Use Table).
Documents: Exhibit 1: Staff Report 1503-VU-02 | Exhibit 2: Location Map | Exhibit 3:
Existing Conditions Exhibit | Exhibit 4: Petitioner Application | Exhibit 5:
Acknowledgement of Variance | Exhibit 6: 1304-VU-01 Department Report | Exhibit 7:
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file:///D:/Westfield,%20IN/Meetings/BoardofZoningAppeals_Meeting_Agenda_07_14_2015/1436386070_34525.pdf
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file:///D:/Westfield,%20IN/Meetings/BoardofZoningAppeals_Meeting_Agenda_07_14_2015/1436386377_11967.pdf
file:///D:/Westfield,%20IN/Meetings/BoardofZoningAppeals_Meeting_Agenda_07_14_2015/1436386405_24665.pdf
file:///D:/Westfield,%20IN/Meetings/BoardofZoningAppeals_Meeting_Agenda_07_14_2015/1436386445_07339.pdf
file:///D:/Westfield,%20IN/Meetings/BoardofZoningAppeals_Meeting_Agenda_07_14_2015/1436386445_07339.pdf
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Meeting Minutes 04-09-13 | Exhibit 8: Meeting Minutes 03-10-15 | Exhibit 9: Continuance
Request Letter 2015-04-14 | Exhibit 10: Continuance Request Letter 2015-05-12

1506-VU-06 [CONTINUED]
14939 Ditch Road
Jeff Kelich
The petitioner is requesting approval of a Variance of Use to allow a lawn and
landscape business in the SF2: Single-Family Low Density District (Chapter 13: Use
Table).
Documents: Continuance Letter 1506-VU-06

1507-VU-07 [PUBLIC HEARING]
4540 East 146th Street
Crown Castle
The petitioner is requesting approval of a Variance of Use to allow a new Wireless
Communication Service Facility in the SF3: Single-Family Medium Density District
(Chapter 13: Use Table).
Documents: Exhibit 1: Staff Report | Exhibit 2: Location Map | Exhibit 3: Application |
Exhibit 4: Construction Plans

1507-VS-08 [PUBLIC HEARING]
2901 East State Road 38
Marcus Masiarak
The petitioner is requesting approval of a Variance of Development Standard to reduce
the Minimum Building Setback Lines in the AG-SF1: Agriculture / Single-Family Rural
District (Article 4.2(E)).
Documents: Exhibit 1: Staff Report | Exhibit 2: Location Map | Exhibit 3: Existing
Conditions Exhibit | Exhibit 4: Site Plan | Exhibit 5: Proposed Addition Exhibit | Exhibit
6: Statement of Intent

1507-VS-10 [PUBLIC HEARING]
15550 Little Eagle Creek Avenue
James and Donna Curry
The petitioner is requesting approval of Variances of Development Standard to reduce:
(i) the Minimum Lot Area (Article 4.2 (C)); (ii) the Minimum Building Setback Line for the
Front Yard (Article 4.2 (E)(1)(b)); and (iii) the Minimum Building Setback Line for the
Side Yard (Article 4.2 (E)(2)) in the AG-SF1: Agriculture / Single-Family Rural District.
Documents: Exhibit 1: Staff Report | Exhibit 2: Location Map | Exhibit 3: Application |
Exhibit 4: Site Plan

REPORTS/COMMENTS:

APC LIAISON

ECD STAFF
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Petition Number:  1507-VS-08 

Subject Site Address:  2901 SR 38 E. (the “Property”) 

Petitioner:   Marcus R. Masiarak (the “Petitioner”) 

Request: The petitioner is requesting a Variance of Standard from the Unified 
Development Ordinance (the “UDO”) for the property commonly known 
as 2901 SR 38 E. Westfield, IN 46074.  The request is for a reduction in 
the Side Yard Minimum Building Setback Line in the AG-SF1: Agriculture 
/ Single-Family Rural District (Article 4.2(E)(2)).  

Current Zoning:   AG-SF1: Agriculture / Single-Family Rural District 

Current Land Use:  Residential 

Approximate Acreage:  1.02 acres 

Exhibits:   1. Staff Report 
    2. Location Map 
    3. Existing Conditions Exhibit  

4. Site Plan Exhibit 
5. Proposed Addition Exhibit 
6. Statement of Intent 

Staff Reviewer:   Jeffrey M. Lauer, Associate Planner 

 

Petition History 

This petition will receive a public hearing at the July 14, 2015, Board of Zoning Appeals meeting.    

Analysis 

Location:  The subject property is 1.02 acres +/- in size and located at 2901 SR 38 E. (see Exhibit 2).  The 
Property is zoned the AG-SF1: Agriculture / Single-Family Rural District, which is subject to the side yard 
setback of the AG-SF1: Agriculture / Single-Family Rural District.  The Property currently contains a single 
family home (see Exhibit 3). The surrounding properties include other single family homes.  

Variance Request:  The Petitioner is requesting this variance to allow the construction of a proposed 
home addition to the side of the home, as generally illustrated on the Site Plan Exhibit (see Exhibit 4 and 
Exhibit 5) (also see Exhibit 6).    

The standard for the Minimum Building Setback Line for the Side Yard is thirty (30) feet (Article 
4.2(E)(2)).  The home currently has a side yard setback of approximately 20 feet +/-.  The Petitioner is 
requesting a side yard setback of fifteen (15) feet to accommodate the proposed thirty-two (32) foot 
wide by thirty-eight (38) foot deep home addition.  The addition is proposed to be similar in quality and 
character to the home as depicted in the Proposed Addition Exhibit (see Exhibit 5). 
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Comprehensive Plan:  The Westfield-Washington Township Comprehensive Plan identifies this Property 
within the “Business Park”1 land use classification.  Among other uses, the Comprehensive Plan2 
contemplates this area of the township to include: manufacturing, subordinate office, retail and 
services, research and development and warehousing uses. 

The Comprehensive Plan notes the basic policy of this area is to accommodate manufacturing, research 
and development, processing activities, office and service uses that provide jobs and a tax base for the 
community. Other policies include: (i) reserve the Business Parks for employment-generating uses and 
related supporting services uses; (ii) locate industrial uses in those areas designated for Business Parks 
on the Land Use Concept map; (iii) promote development of the business parks as campus-like setting; 
(iv) locate industrial uses in areas that are removed from residential neighborhoods and other uses that 
would be detrimentally affected.  

 

Procedural 

Public Notice:    The Board of Zoning Appeals is required to hold a public hearing on its consideration of 
a Variance of Development Standard.  This petition is scheduled to receive its public hearing at the July 
14, 2015, Board of Zoning Appeals meeting.  Notice of the public hearing was properly advertised in 
accordance with Indiana law and the Board of Zoning Appeals’ Rules of Procedure. 

Conditions:  The UDO3 and Indiana law provide that the Board of Zoning Appeals may impose reasonable 
conditions and limitations concerning use, construction, character, location, landscaping, screening, and 
other matters relating to the purposes and objectives of the UDO upon any Lot benefited by a variance 
as may be necessary or appropriate to prevent or minimize adverse effects upon other property and 
improvements in the vicinity of the subject Lot or upon public facilities and services.  Such conditions 
shall be expressly set forth in the order granting the variance.  

Acknowledgement of Variance:   If the Board of Zoning Appeals approves this petition, then the UDO4 
requires that the approval of the variance shall be memorialized in an acknowledgement of variance 
instrument prepared by the Department.  The acknowledgement shall: (i) specify the granted variance 
and any commitments made or conditions imposed in granting of the variance; (ii) be signed by the 
Director, Property Owner and Applicant (if Applicant is different than Property Owner); and (iii) be 
recorded against the subject property in the Office of the Recorder of Hamilton County, Indiana.  A copy 
of the recorded acknowledgement shall be provided to the Department prior to the issuance of any 
subsequent permit or commencement of uses pursuant to the granted variance. 

  

                                                           
1 Westfield-Washington Township Comprehensive Plan, Land Use Concept Map (pg. 24). 
2 Westfield-Washington Township Comprehensive Plan, Suburban Residential (pg. 38). 
3 Article 10.14(I) Processes and Permits; Variances; Conditions of the UDO. 
4 Article 10.14(K) Processes and Permits; Variances; Acknowledgement of Variance of the UDO.  
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Variances of Development Standard:  The Board of Zoning Appeals shall approve or deny variances from 
the development standards (such as height, bulk, or area) of the underlying zoning ordinance.  A 
variance may be approved under Indiana Code § 36-7-4-918.5 only upon a determination in writing that: 

1. The approval will not be injurious to the public health, safety, morals, and general welfare of the 
community; 

2. The use and value of the area adjacent to the property included in the variance will not be 
affected in a substantially adverse manner; and 

3. The strict application of the terms of the zoning ordinance will result in practical difficulties in 
the use of the subject property.   

 

Department Comments 

If the Board is inclined to approve the variance, then the Department recommends the following 
findings: 

Recommended Findings for Approval: 

1. The approval will not be injurious to the public health, safety, morals, and general welfare of the 
community: 

Finding:  It is unlikely that approving the requested variance would be injurious to the public 
health, safety, morals, and general welfare of the community because the AG-SF1 District 
permits the existing residential use and the proposed improvements will otherwise comply with 
or exceed the applicable standards of the AG-SF1 District.      

2. The use and value of the area adjacent to the property included in the variance will not be 
affected in a substantially adverse manner: 

Finding:  It is unlikely the use and value of adjacent properties will be affected in a substantially 
adverse manner.  The proposed variance should not have a negative impact on surrounding 
properties because: (i) the proposed improvement will enhance the value of the subject 
property; (ii) the side yards abut existing homes zoned in the AG-SF1 District; (ii) the parcel will 
otherwise comply with or exceed the applicable standards of the AG-SF1 District; and (iv) the 
approval of the variance will allow for the continued use and improvement of the Property in a 
manner substantially consistent with the quality and character of the surrounding area.  

3. The strict application of the terms of the zoning ordinance will result in practical difficulties in the 
use of the subject property.   

Finding:  Strict adherence to the zoning ordinance would result in the inability to improve the 
Property, as proposed, in accordance with the Unified Development Ordinance.   The use is 
permitted by the Unified Development Ordinance and the proposed improvements and parcel 
would otherwise be permitted and comply with the Unified Development Ordinance. 
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Petition Number:  1507-VS-09 

Subject Site Address:  17777 Commerce Drive (the “Property”) 

Petitioner:   Edward T. Tomich by Badger Engineering, LLC (the “Petitioner”) 

Request: The petitioner is requesting a Variance of Standard from the 
Unified Development Ordinance (the “UDO”) for a reduction in the 
Side Yard Minimum Building Setback Line (Article 4.24(E)(2)). 

Current Zoning:  EI: Enclosed Industrial District 

Current Land Use:  Indoor Shooting Range 

Approximate Acreage: 1.38 acres +/- 

Exhibits:    
1. Staff Report 
2. Location Map 
3. Site Plan Exhibit 
4. Proposed Addition Exhibit 
5. Existing Conditions Exhibit 

Staff Reviewer:  Jesse M. Pohlman, Senior Planner 

 

PROPERTY LOCATION 

The subject property is 1.38 acres +/- in size and is located on the east side of Commerce Drive; 
approximately one thousand (1,000) feet north of State Highway 32 (see Exhibit 2).  The Property 
is zoned EI: Enclosed Industrial District.  The property is located within an existing enclosed 
industrial park, surrounded by existing structures and businesses to the north, west and south.  
The property to the east is a large field currently undeveloped, but also currently zoned Enclosed 
Industrial.  

 

PROPERTY HISTORY 

Variance of Use:  On April 9, 2013, the Board of Zoning Appeals approved a Variance of Use (1304-
VU-01) with conditions for the Property to allow an indoor shooting range and related retail sales 
(collectively, the “Shooting Academy”).   

Development Plan:  On June 17, 2013, the Plan Commission approved the development plan 
(1306-DP-09) and site plan (1306-SIT-06) for the Property to allow for the construction of the 
Shooting Academy. 
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Improvement Location Permit:  On August 16, 2013, the City issued the building permit to begin 
construction.  The building was issued a temporary Certificate of Occupancy on December 30, 
2013, (subject to final installation of the required landscaping) to begin operating, with the final 
Certificate of Occupancy issued on April 22, 2014.  The existing conditions are depicted on the 
attached Exhibit 3. 

Condition Modification: On March 10, 2015, the Board held a public hearing for a request to 
modify a condition of approval related to sound (the “Modification of Condition”)(1503-VU-02).   
The Modification of Condition request is currently pending and has been continued subject to 
the Board’s consideration of this variance of development standard request. 

 

VARIANCE REQUEST 

The petitioner is requesting this variance to allow the construction of a proposed vestibule on 
the north elevation of the existing structure (see Exhibit 5) as generally illustrated on the Site 
Plan Exhibit (see Exhibit 3) and depicted in the Proposed Improvement Exhibit (see Exhibit 4).     

The standard for the Minimum Building Setback Line for the Rear Yard is twenty (20) feet (Article 
4.24(E)(2)).  The existing structure is currently located twenty (20) feet from the north property 
line.  The petitioner is requesting a side yard setback of fifteen (15) feet along the north elevation 
to accommodate the proposed five-foot (5’) deep vestibule.   

The vestibule is intended to mitigate sound from the existing use pursuant to the pending 
condition modification request being considered by the Board (1503-VU-02).  The vestibule is 
proposed to be similar in quality and character as the existing structure (see Exhibit 5). 

 

PROCEDURAL 

Public Notice:    The Board of Zoning Appeals is required to hold a public hearing on its 
consideration of a Variance of Development Standard.  This petition is scheduled to receive its 
public hearing at the July 14, 2015, Board of Zoning Appeals meeting.  Notice of the public hearing 
was properly advertised in accordance with Indiana law and the Board of Zoning Appeals’ Rules 
of Procedure. 

Conditions:  The UDO1 and Indiana law provide that the Board of Zoning Appeals may impose 
reasonable conditions and limitations concerning use, construction, character, location, 
landscaping, screening, and other matters relating to the purposes and objectives of the UDO 
upon any Lot benefited by a variance as may be necessary or appropriate to prevent or minimize 
adverse effects upon other property and improvements in the vicinity of the subject Lot or upon 

                                                           
1 Article 10.14(I) Processes and Permits; Variances; Conditions of the UDO. 
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public facilities and services.  Such conditions shall be expressly set forth in the order granting 
the variance.  

Acknowledgement of Variance:   If the Board of Zoning Appeals approves this petition, then the 
UDO2 requires that the approval of the variance shall be memorialized in an acknowledgement 
of variance instrument prepared by the Department.  The acknowledgement shall: (i) specify the 
granted variance and any commitments made or conditions imposed in granting of the variance; 
(ii) be signed by the Director, Property Owner and Applicant (if Applicant is different than 
Property Owner); and (iii) be recorded against the subject property in the Office of the Recorder 
of Hamilton County, Indiana.  A copy of the recorded acknowledgement shall be provided to the 
Department prior to the issuance of any subsequent permit or commencement of uses pursuant 
to the granted variance. 

Variances of Development Standard:  The Board of Zoning Appeals shall approve or deny 
variances from the development standards (such as height, bulk, or area) of the underlying zoning 
ordinance.  A variance may be approved under Indiana Code § 36-7-4-918.5 only upon a 
determination in writing that: 

1. The approval will not be injurious to the public health, safety, morals, and general welfare 
of the community; 

2. The use and value of the area adjacent to the property included in the variance will not 
be affected in a substantially adverse manner; and 

3. The strict application of the terms of the zoning ordinance will result in practical 
difficulties in the use of the subject property.   

 

DEPARTMENT COMMENTS 

If the Board is inclined to approve the variance, then the Department recommends the following 
findings: 

Recommended Findings for Approval: 

1. The approval will not be injurious to the public health, safety, morals, and general welfare 
of the community: 

Finding:  It is unlikely that approving the requested variance(s) would be injurious to the 
public health, safety, morals, and general welfare of the community because the EI 
District permits the proposed type of improvement and the resulting improvements and 
parcel should otherwise comply with or exceed the applicable standards of the EI District.      

                                                           
2 Article 10.14(K) Processes and Permits; Variances; Acknowledgement of Variance of the UDO.  
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2. The use and value of the area adjacent to the property included in the variance will not be 
affected in a substantially adverse manner: 

Finding:  It is unlikely the use and value of adjacent property will be affected in a 
substantially adverse manner.  The proposed variance should not have a negative impact 
on surrounding properties because: (i) the proposed improvement should further address 
existing concerns regarding sound generated by the existing use; (ii) the parcel should 
otherwise comply with or exceed the applicable standards of the EI District; and (iii) the 
approval of the variance will allow for the continued use and improvement of the 
Property in a manner substantially consistent with the quality and character of the 
surrounding area.  

3. The strict application of the terms of the zoning ordinance will result in practical difficulties 
in the use of the subject property.   

Finding:  Strict adherence to the zoning ordinance would result in the inability to improve 
the property, as proposed, in accordance with the Unified Development Ordinance.   The 
use is permitted by the Unified Development Ordinance pursuant to an approved 
Variance of Use, and the proposed improvements and parcel would otherwise be 
permitted and comply with the Unified Development Ordinance. 
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Petition Number:  1503-VU-02 

Subject Site Address:  17777 Commerce Drive (the “Property”) 

Petitioner:   Edward T. Tomich by Badger Engineering, LLC (the “Petitioner”) 

Request: The petitioner is requesting a modification of a condition of 
approval for a previously granted Variance of Use (1304-VU-01) to 
allow an indoor shooting range and related retail sales in the EI: 
Enclosed Industrial District (Chapter 13: Use Table).  

Current Zoning:  EI: Enclosed Industrial District 

Current Land Use:  Indoor Shooting Range 

Approximate Acreage: 1.38 acres +/- 

Exhibits:    
1. Staff Report 
2. Aerial Location Map 
3. Existing Conditions Exhibit 
4. Petitioner’s Application 
5. Acknowledgement of Variance 
6. 1304-VU-01 Department Report 
7. Meeting Minutes (04/09/13) 
8. Meeting Minutes (03/10/15) 
9. Continuance Request Letter (04/14/15) 
10. Continuance Request Letter (05/12/15) 

Staff Reviewer:  Jesse M. Pohlman, Senior Planner 

 

PROPERTY INFORMATION 

The subject property is 1.38 acres +/- in size and is located on the east side of Commerce Drive; 
approximately one thousand (1,000) feet north of State Highway 32 (see Exhibit 2).  The Property 
is zoned EI: Enclosed Industrial District.  The property is located within an existing enclosed 
industrial park, surrounded by existing structures and businesses to the north, west and south.  
The property to the east is a large field currently undeveloped, but also currently zoned Enclosed 
Industrial.  
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CONDITION MODIFICATION HISTORY 

March 10, 2015:   This petition received a public hearing at the March 10, 2015, Board meeting 
(see Exhibit 8) and was continued by the Board. 

April 14, 2015:  The petition was continued from the April 14, 2015, Board meeting at the request 
of the petitioner (see Exhibit 9) to allow the petitioner to “continue to engage in an ongoing effort 
to address the issues and concerns” and that “the requested additional time is paramount 
importance to meaningfully address these issues.” 

May 12, 2015:  The petition was continued from the May 12, 2015, Board meeting at the request 
of the petitioner (see Exhibit 10) to allow the petitioner to “complete the work in progress and 
to continue to engage in an ongoing effort to address these sound-related issues” and “to 
schedule a meeting with the adjacent property owners…to conduct sound testing in the presence 
of all stakeholders.”  

May 29, 2015:  The petitioner and adjacent property owner, including their legal representatives 
and sound consultants, performed a coordinated sound test along the north property line 
following the completion of the work outlined in the May 12, 2015, continuance letter (see 
Exhibit 10).   The Department (Jesse Pohlman and Amanda Rubadue) was present during this 
testing. 

June 9, 2015:  The petition was continued from the June 9, 2015, Board meeting at the request 
of the petitioner following an update presentation by the petitioner regarding the improvements 
made to date and the subsequent sound test.  The continuance will allow the petitioner to file a 
request for a variance of development standard for the setback along the north property to 
accommodate the petitioner’s proposed improvements to construct a vestibule.   

 

PROPERTY HISTORY 

Variance of Use:  On April 9, 2013, the Board of Zoning Appeals approved a Variance of Use (1304-
VU-01) with conditions, as further described herein, for the Property to allow an indoor shooting 
range and related retail sales (collectively, the “Shooting Academy”).   

Development Plan:  On June 17, 2013, the Plan Commission approved the development plan 
(1306-DP-09) and site plan (1306-SIT-06) for the Property to allow for the construction of the 
Shooting Academy. 

Improvement Location Permit:  On August 16, 2013, the City issued the building permit to begin 
construction.  The building was issued a temporary Certificate of Occupancy on December 30, 
2013, (subject to final installation of the required landscaping) to begin operating, with the final 



WESTFIELD-WASHINGTON 
BOARD OF ZONING APPEALS 

July 14, 2015 
1503-VU-02 

Exhibit 1 

 
 

3 
 

Certificate of Occupancy issued on April 22, 2014.  The existing conditions are depicted on the 
attached Exhibit 3. 

 

ANALYSIS 

Issue:  This petition request is the result of an existing violation (EN-15-01-02) on the Property.  
The violation, related to sound and as further detailed herein, was brought to the Department’s 
attention by neighbors on December 3, 2014.   The Department inspected the Property and 
contacted the Petitioner on December 9, 2014, regarding the concern.  The Petitioner 
subsequently made improvements to the interior of the Shooting Academy in an attempt to bring 
the Property into compliance.  The Department inspected the Property again on January 14, 
2015, and determined that even upon completing those improvements, the Shooting Academy’s 
sound level was still in violation.   

The Department formally cited the Petitioner of the violation on January 15, 2015.  The citation 
required the Petitioner to bring the Property into compliance with the Conditions of Approval, 
detailed below, or to file a modification of the Conditions of Approval.  As a result, the Petitioner 
filed this petition (see Exhibit 4) to modify the Conditions of Approval.    

Conditions of Approval:   The Shooting Academy was approved by the Board of Zoning Appeals 
with the following conditions (the “Conditions of Approval”), as memorialized in the 
Acknowledgment of Variance recorded as Instrument No. 2013023701 on April 17, 2013, in the 
Hamilton County Recorder’s Office (see Exhibit 5): 

1. The Petitioner shall record an Acknowledgement of Variance with the Hamilton 
County Recorder’s Office and return a copy of the recorded instrument to the 
Economic and Community Development Department prior to the issuance of a 
building permit for the Property. 

2. The “Indoor Shooting Range and related Retail Sales” use (collectively, the “Shooting 
Academy”) shall be limited in scope and operation to the Petitioner’s Narrative and 
Preliminary Plans.  Any expansion or substantial alteration to the scope and operation 
of the Shooting Academy, as determined by the Director, shall require approval by the 
Board. 

3. The Shooting Academy shall be developed and operated in substantial compliance to 
the Petitioner’s Narrative and Preliminary Plans, subject to review and approval for 
compliance with applicable ordinances and laws of the development plans and 
appropriate permits. 
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4. The Shooting Academy shall comply with the Westfield-Washington Township Zoning 
Ordinance’s Performance Standards for Industrial Districts, as amended. 

5. The Shooting Academy shall comply with Indiana Fire and Building Codes, as 
amended. 

The third condition reads “[t]he Shooting Academy shall be developed and operated in 
substantial compliance to the Petitioner’s Narrative.”     

Petitioner’s Narrative (Exhibit B of the Acknowledgement of Variance) states:  “The range 
area will be constructed with 10” thick concrete walls and a 4” concrete slab.  The ceiling 
will have bullet-proof panels and baffles.  This will prevent any stray bullets as well as 
sound from leaving the building.” 

In addition, during the April 9, 2013, Board of Zoning Appeals public hearing, the 
Petitioner’s attorney presented that the use includes “a fully enclosed building with ten 
inch-thick reinforced concrete walls and a baffling system up above and a bullet capture 
system that simply will not allow anything to escape the building.  It’s physically 
impossible.  The architect and engineer for the project…is also here and is available to 
answer any questions in terms of the structure and how it is designed to keep both sound 
and rounds of ammunition within the structure ...1.” 

Unified Development Ordinance:  The fourth condition reads “[t]he Shooting Academy shall 
comply with the Westfield-Washington Township Zoning Ordinance’s Performance Standards for 
Industrial Districts, as amended.  The following are standards from the zoning ordinance, with 
regard to noise2: 

Article 6.15(B)(4) Performance Standards; General Requirements; Noise:  No use shall 
produce noise in such a manner as to be objectionable because of volume, frequency, 
intermittence, beat, shrillness or vibration. Said noise shall be muffled or otherwise 
controlled so as not to become detrimental, provided, however, public safety sirens and 
related apparatus used solely for public purposes shall be exempt from this standard. 

Article 6.15(C)(8) Performance Standards; Industrial Uses; Noise; Enclosed Industrial: At 
no point one hundred and twenty-five (125) feet from the boundary of an EI: Enclosed 
Industrial District, or any district which permits an enclosed Industrial Use, shall the sound 
pressure level of any operation or plant (other than background noises produced by 
sources not under the control of this Article) exceed the decibel limits in the Octave Bands 
designated below: 

                                                           
1 Recorded audio of April 9, 2013, Board of Zoning Appeals meeting (time mark of 55:30 +/-). 
2 As referenced by the fourth Condition of Approval, which would apply regardless of the condition because no 
variance of development standard was obtained, reads “[t]he Shooting Academy shall comply with the Westfield-
Washington Township Zoning Ordinance’s Performance Standards for Industrial Districts, as amended.”   
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City’s Municipal Code:  The Petitioner’s Application makes reference to the “City’s Noise 

Ordinance”.  In addition to the Unified Development Ordinance standards, as noted above, the 

City’s municipal code also includes nuisance standards for noise, which are typically enforced by 

the City’s Police Department.   

For reference, these standards read as follows3: 

Sec. 34-51 – Prohibitions.  No person shall play, use or operate any machine or device for 
the producing or reproducing or sound, including, but not limited to, loudspeakers, radios, 
CD players, television sets, musical instruments, phonographs, cassette players or any 
other machine designed or intended to produce or reproduce sound, not operate any 
motor vehicle that contains a modified or defective exhaust system, if such machine, 
device or vehicle is located in or on any of the following:  

1) Any public property, including any public right-of-way, highway, building, sidewalk, 
public space, park or thoroughfare and the sound generated therefrom is clearly 
audible 40 feet or more from its source, or is at a level of 90 decibels or more when 
measured from a distance of not less than six feet from its source; or  

2) Any private property and the sound generated therefrom is clearly audible 40 feet or 
more outside of said private property line, or is at a level of 90 decibels or more when 
measured from a distance of not less than six feet from said private property line.  

Sec. 34-52. - Exemptions.   The following are exempted from the provisions of this 
subchapter:    

1) Sounds emitted from authorized emergency vehicles.  
2) Lawn mowers, garden tractors, construction equipment, and power tools, when 

properly muffled, between the hours of 7:00 a.m. and 10:00 p.m. only.  

                                                           
3 Chapter 34-51; Article II Nuisances; Division 2 – Noise of the City’s Municipal Code of Ordinances. 
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3) Burglar alarms and other warning devices when properly installed, providing the 
cause for such alarm or warning device sound is investigated and turned off within a 
reasonable period of time.  

4) Parades, festivals, carnivals, fairs, celebrations, concerts, artistic performances or 
other events authorized by the city council or another appropriate governmental 
entity.  

5) Attendant noise connected with the actual performance of athletic or sporting events 
and practices related thereto.  

6) The emission of sound for the purposes of alerting persons to the existence of an 
emergency, or for the performance of emergency work.   

7) Sounds associated with the use of legal fireworks.  
8) Sounds associated with the use of an approved public safety training facility between 

the hours of 7:00 a.m. and 10:00 p.m.   
9) Sounds associated with the normal conduct of legally established non-transient 

businesses when such sounds are customary, incidental and within the normal range 
appropriate for such use.  

Compliance with Conditions of Approval:  As of the filing of this petition, the muffled sound of 
discharging firearms could readily be heard from adjacent properties.   The Department has 
determined the Shooting Academy is not designed and operated to prevent sound from leaving 
the building, as stated in the Petitioner’s Narrative (Exhibit B of the Acknowledgement of 
Variance).   

In order to comply with the condition, as currently written, changes to the operation of the 
Shooting Academy or further modifications to the building’s design would be necessary.  The 
Petitioner and their representative have stated to the Department that they have made all of the 
improvements they can reasonably expect to make to muffle the sound of the discharging 
firearms. 

 

MODIFICATION OF CONDITION 

The Petitioner has indicated they believe the sound limit for the Shooting Academy, as 
summarized herein, is unclear and that a more concrete standard would be appropriate.   

As a result, the Petitioner’s application states (see Exhibit 4):   

We are requesting a Modification to the existing Variance of Use 1304-VU-01 due to an 
unclear sound limit for the shooting range.  The owner would like to set the allowable 
limit in decibels for the shooting range at 80 decibels.  The City of Westfield's current 
Noise Ordinances shows a value of 90 decibels as a violation as measured six feet from 
the said property line.  Currently the noise level depends upon the type of firearm being 
shot at the range.  The smaller caliber hand guns are currently measuring 62 decibels on 
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a hand held sound meter.  Larger caliber rifles and shotguns are measuring 68 decibels.  
Other common sound levels in decibels are: 30 dB (whisper in a Library); 40 dB (quiet 
park); 50 dB (quiet office); 60 dB (normal conversation @ 3'); 70 dB (busy traffic); 80 dB 
(busy downtown street); 90 dB (factory machinery); 100 dB (subway train or blow dryer); 
110 dB (rock concert or crying baby); 120 dB (threshold of pain or thunder); 130 dB (jet 
engine @ 100') and 180 dB (the space shuttle lift off @ 1000'). 

The Department suggests the above modified condition request be simplified to read:  “The 
sound level generated as a result of the discharging of a firearm shall not be permitted to exceed 
eighty (80) Decibels, as measured from the Property’s Lot Line.” 

 

PROCEDURAL 

Public Notice:    The Board of Zoning Appeals is required to hold a public hearing on its 
consideration of this petition.  This petition received its public hearing at the March 10, 2015, 
Board of Zoning Appeals meeting.  Notice of the public hearing was properly advertised in 
accordance with Indiana law and the Board of Zoning Appeals’ Rules of Procedure. 

Conditions:  The UDO4 and Indiana Code § 36-7-4-918.4 provide that the Board of Zoning Appeals 
may impose reasonable conditions and limitations concerning use, construction, character, 
location, landscaping, screening, and other matters relating to the purposes and objectives of the 
UDO upon any Lot benefited by a variance as may be necessary or appropriate to prevent or 
minimize adverse effects upon other property and improvements in the vicinity of the subject 
Lot or upon public facilities and services.  Such conditions shall be expressly set forth in the order 
granting the variance.  

Acknowledgement of Variance:   If the Board of Zoning Appeals approves this petition, then the 
UDO5 requires that the approval of the variance shall be memorialized in an acknowledgement 
of variance instrument prepared by the Department.  The acknowledgement shall: (i) specify the 
granted variance and any commitments made or conditions imposed in granting of the variance; 
(ii) be signed by the Director, Property Owner and Applicant (if Applicant is different than 
Property Owner); and (iii) be recorded against the subject property in the Office of the Recorder 
of Hamilton County, Indiana.  A copy of the recorded acknowledgement shall be provided to the 
Department prior to the issuance of any subsequent permit or commencement of uses pursuant 
to the granted variance. 

 

  

                                                           
4 Article 10.14(I) Processes and Permits; Variances; Conditions of the UDO. 
5 Article 10.14(K) Processes and Permits; Variances; Acknowledgement of Variance of the UDO.  
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Variance of Use:  The Board of Zoning Appeals shall approve or deny variances of land use from 
the terms of the UDO.  A variance of land use may be approved under Indiana Code § 36-7-4-
918.4 only upon a determination in writing that: 

1. The approval will not be injurious to the public health, safety, morals, and general welfare 
of the community; 

2. The use and value of the area adjacent to the property included in the variance will not 
be affected in a substantially adverse manner;  

3. The need for the variance arises from some condition peculiar to the property involved; 

4. The strict application of the terms of the zoning ordinance will constitute an unnecessary 
hardship if applied to the property for which the variance is sought; and 

5. The approval does not interfere substantially with the Comprehensive Plan.   

As part of the approval of the Shooting Academy’s Variance of Use, the Board of Zoning Appeals 
adopted the written findings of fact recommended in the 1304-VU-01 Department Report (see 
Exhibit 6). 

 

DEPARTMENT COMMENTS 

The Board is being requested to vote on whether a modified condition related to sound is 
appropriate for the subject use.   

Since the public hearing on March 10, 2015, the petitioner has made several improvements (as 
outlined in the attached continuance letter at Exhibit 10) in an attempt to reduce the sound 
produced by the subject use; however, as a result of the subsequent sound test on May 29, 2015, 
the petitioner intends to make further and more substantial improvements.  

A variance of development standard to reduce the side yard setback along the north property 
line has been filed and will be heard by the Board at the July 14, 2015, meeting (1507-VS-09).   

 

RECOMMENDATION REGARDING CONTINUANCE REQUEST   

If the Board approves the variance of development standard for a reduction of the north 
property line setback (1507-VS-09), then the Department recommends that this condition 
modification item be continued for one (1) month to allow the petitioner to make the 
improvements.   

At the August 11, 2015, meeting, the Department anticipates that an update on the either the 
construction progress of the improvements, or if the improvements are completed, then an 
update on the resulting sound levels, will be presented to the Board.   
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RECOMMENDATIONS 

If the Board is inclined to approve the request to modify its imposed condition of approval for 
the Shooting Academy, then the Department recommends the modified condition related to 
sound read:   “The sound level generated as a result of the discharging of a firearm shall not be 
permitted to exceed eighty (80) Decibels, as measured from the Property’s Lot Line.” 

In addition, the Department recommends the following written findings of fact related to the 
modified condition: 

Recommended Findings for Approval: 

1. The approval will not be injurious to the public health, safety, morals, and general welfare 
of the community: 

Finding:  It is unlikely that approving the requested modified condition would be injurious 
to the public health, safety, morals, and general welfare of the community because of the 
proposed operational and design plan.  The use and property will otherwise comply with 
or exceed the applicable standards of the Enclosed Industrial (EI) District.      

2. The use and value of the area adjacent to the property included in the variance will not be 
affected in a substantially adverse manner: 

Finding:  It is unlikely the use and value of adjacent property will be affected in a 
substantially adverse manner.  The proposed modified condition should not have a 
negative impact on surrounding properties because: (i) the proposed sound levels will 
otherwise comply with or exceed the applicable standards of the Enclosed Industrial (EI) 
District; and (ii) the proposed sound levels are reasonably consistent with and reasonably 
compatible with the character of the surrounding industrial park; and (iii) the use will only 
be conducted indoors and shall otherwise comply with the Unified Development 
Ordinance’s performance standards.  

3. The need for the variance arises from some condition peculiar to the property involved.   

Finding:  The shooting range use will comply with the Unified Development Ordinance; 
however, due to the unique nature of the use and the conditions of approval for the 
shooting range use previously imposed, the modified condition is warranted to 
reasonably regulate the maximum sound levels, which are more restrictive than those 
standards of the Unified Development Ordinance.       

4. The strict application of the terms of the zoning ordinance will constitute an unnecessary 
hardship if applied to the property for which the variance is sought.   

Finding:  The shooting range use will comply with the Unified Development Ordinance; 
however, due to the unique nature of the use and the conditions of approval for the 
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shooting range use previously imposed, the modified condition is warranted to 
reasonably regulate the maximum sound levels, which are more restrictive than those 
standards of the Unified Development Ordinance.  

5. The approval does not interfere substantially with the comprehensive plan.   

Finding:  The Westfield-Washington Township Comprehensive Plan identifies this 
property within the “Employment Corridor” and “Business Park” land use classifications 
as part of the State Highway 32 “Highway Corridor”.    As such, the proposed use is 
consistent with the Comprehensive Plan’s policies and objectives for these land use 
classifications and does not interfere substantially with the Comprehensive Plan.  

Recommended Findings for Denial: 

If the Board is inclined to deny the request to modify its imposed condition of approval for the 
Shooting Academy, then the Department recommends the following written findings of fact 
related to the modified condition: 

1. The approval will not be injurious to the public health, safety, morals, and general welfare 
of the community: 

Finding:  It is unlikely that approving the requested modified condition would be injurious 
to the public health, safety, morals, and general welfare of the community because of the 
proposed operational and design plan.  The use and property will otherwise comply with 
or exceed the applicable standards of the Enclosed Industrial (EI) District.      
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2. The use and value of the area adjacent to the property included in the variance will not be 
affected in a substantially adverse manner: 

Finding:  It is likely the use and value of adjacent property will be affected in a 
substantially adverse manner.  The proposed modified condition would negatively impact 
the surrounding properties because although the proposed sound levels would meet or 
exceed the applicable standards of the Enclosed Industrial (EI) District, the nature and 
intermittence of the sound generated by the discharging of firearms are inconsistent and 
incompatible with the character of the surrounding business park.  

3. The need for the variance arises from some condition peculiar to the property involved.   

Finding:  The existing building was specifically designed and constructed for the proposed 
shooting range use after the approval of the variance of use with the imposed conditions 
of approval.   Due to the unique nature of the use and the sound generated by the 
discharging of firearms, the imposed condition of approval is appropriate to prohibit 
sound from being audible when standing outside of the building.         

4. The strict application of the terms of the zoning ordinance will constitute an unnecessary 
hardship if applied to the property for which the variance is sought.   

Finding:  The shooting range use will comply with the Unified Development Ordinance; 
however, due to the unique nature of the use and the conditions of approval for the 
shooting range use previously imposed, the modified condition does not adequately 
regulate the maximum sound levels to reduce the negative impact on adjoining properties  

5. The approval does not interfere substantially with the comprehensive plan.   

Finding:  The Westfield-Washington Township Comprehensive Plan identifies this 
property within the “Employment Corridor” and “Business Park” land use classifications 
as part of the State Highway 32 “Highway Corridor”.    As such, the proposed use is 
consistent with the Comprehensive Plan’s policies and objectives for these land use 
classifications and does not interfere substantially with the Comprehensive Plan.  
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WESTFIELD-WASHINGTON TOWNSHIP APPLICATION FORM

WESTFIELD ECONOMIC AND COMMUNITY DEVELOPMENT DEPARTMENT | 2728 EAST 171ST STREET, WESTFIELD, INDIANA 46074

DOCKET #:      FILING DATE:     
  FILING FEE:  $   FEE PLUS $   PER ADDITIONAL VARIANCE (@  ) = $  

PRE-FILING CONFERENCE

PRE-FILING CONFERENCE WITH:       (STAFF NAME)    DATE:      

PRIOR OR RELATED DOCKET NUMBERS

CHANGE OF ZONING:      AMENDMENTS:       DEVELOPMENT PLAN:    

PRIMARY PLAT:       SECONDARY PLAT:      VARIANCE(S):     

APPLICANT INFORMATION

APPLICANT’S NAME:           TELEPHONE:     

 ADDRESS:           EMAIL:      

PROPERTY OWNER’S NAME:          TELEPHONE:     

 ADDRESS:           EMAIL:      

REPRESENTATIVE’S NAME:          TELEPHONE:     

 COMPANY:          EMAIL:      

 ADDRESS:              

PROPERTY AND PROJECT INFORMATION

ADDRESS OR PROPERTY LOCATION:            

COUNTY PARCEL ID #(S):              

EXISTING ZONING DISTRICT(S):        EXISTING LAND USE(S):      

VARIANCE REQUEST  

 VARIANCE OF LAND USE   CODE CITATION:         

 VARIANCE OF DEVELOPMENT STANDARD(S) CODE CITATION:         

FINDINGS OF FACT:       (PLEASE SEE ATTACHED) 

STATEMENT OF INTENT (EXPLANATION OF REQUEST - ATTACH SEPARATE SHEET IF NECESSARY):       

VARIANCE APPLICATION

OFFICE 
USE ONLY

Jesse Pohlman/Andrew Murray 1/29/2015

1306-DP-09

1304-VU-01

Edward T. Tomich 317-710-4679

14855 Victory Ct., Carmel, IN 46032 bauertomich@aol.com

Edward T. Tomich and Faith Bauer-Tomich 317-710-4679

14855 Victory Ct., Carmel, IN 46032 bauertomich@aol.com

Christian C. Badger, P.E. 765-485-0000

Badger Engineering, LLC chris@badgerengr.com

990 W. Oak Street, Zionsville, IN 46077

17777 Commerce Drive, Westfield, Indiana 46074

09-05-35-00-00-017.002

Enclosed Industrial (EI) Indoor Shooting Range

We are requesting a Modification to the existing Variance of Use 1304-VU-01 due to an unclear sound limit for the
shooting range. The owner would like to set the allowable limit in decibels for the shooting range at 80 decibels. The
City of Westfield's current Noise Ordinances shows a value of 90 decibels as a violation as measured six feet from the
said property line. Currently the noise level depends upon the type of firearm being shot at the range. The smaller
caliber hand guns are currently measuring 62 decibels on a hand held sound meter. Larger caliber rifles and shotguns
are measuring 68 decibels. Other common sound levels in decibels are: 30 dB (whisper in a Library); 40 dB (quiet park);
50 dB (quiet office); 60 dB (normal conversation @ 3'); 70 dB (busy traffic); 80 dB (busy downtown street); 90 dB (factory
machinery); 100 dB (subway train or blow dryer); 110 dB (rock concert or crying baby); 120 dB (threshold of pain or
thunder); 130 dB (jet engine @ 100') and 180 dB (the space shuttle lift off @ 1000')
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WESTFIELD-WASHINGTON TOWNSHIP APPLICATION FORM

WESTFIELD ECONOMIC AND COMMUNITY DEVELOPMENT DEPARTMENT | 2728 EAST 171ST STREET, WESTFIELD, INDIANA 46074

FINDINGS OF FACT (VARIANCE OF USE)

APPLICANT:        DOCKET #:     

   

              
                 
                 
                 
                 
                 
                

     
                 
                 
                 
                 
                 
                 
                

            
                 
                 
                 
                 
                 
                 
                

      
                 
                 
                 
                 
                 
                 
                

Tim's Shooting Range of Westfield

The existing building, its use and its location have already been approved. The proposed Modification of the Variance of Use is to
set an acceptable sound level, which would be acceptable within the Enclosed Industrial Zoning District. The types of uses within
the EI districts are auto parts sales, auto repair garages, commissary and food catering services, newspaper publishing,
secondary food processing and packaging, stamping and fabricating metal shops; these uses would have a similar 80 decibel
level leaving their facility. Should the noise still be deemed a nuisance; there is a remedy within the subdivision covenants of
which this building and property are a part.

The acceptance of the Modification will not affect the use nor value of the adjacent properties, because it will allow
for a subjective term like "noise" to have a decibel level which can be checked using a hand held sound meter. The
80 decibels would be measured at the property line. The sound level of 80 decibels is appropriate for this type of
district. It is approximately equal to a truck driving in and out of the subdivision. Trucks range from 73 to 78 decibels
at ten feet away from the truck.

The modification of the variance of use is required so that the term sound or noise can be clearly defined and
measured for the shooting range. A measurable decibel limit will give the business owners a clear limit that the
shooting range will be able to maintain. The original Project Narrative had a sentence which read: “This will prevent
any stray bullets as well as sound from leaving the building.” The first portion of that sentence is correct in that
baffles will prevent any stray bullets from leaving the building. Unfortunately, the second part of that sentence is
incorrect. It is impossible to prevent all sounds from leaving the building. This modification will allow the shooting
range to have measurable and acceptable levels of sound leaving the building.

A strict interpretation of the project narrative will not allow any sound to leave the building which is impossible. That
was not the expected interpretation of narrative. Additional sound deadening devices have been installed over the
last month and a half to reduce the decibel levels of sound by nearly 12-15 decibels. A dense mastic has been
added to the exterior range door and sound reducing panels have been installed on an exterior wall. If a strict
interpretation is held in this case the business will have to shut down due to the inability of the shooting range to have
a zero noise level.

The variance of use was previously approved in 2013 as 1304-VU-01 and was considered to be in line with the
Comprehensive Land Use Plan. This modification of the variance will allow for a measurable decibel level at the
property line for sound created by the shooting range. This level of sound is consistent with an enclosed industrial
district and it's uses. The modification of the variance will not do anything harmful or disruptive, but will instead give
a measurable sound level of 80 decibels which will not be exceeded by the shooting range.



LEGAL DESCRIPTION 

 

Part of the East Half of the Southeast Quarter of Section 35, Township 19 North, Range 3 Last, 
Washington Township, Hamilton County, Indiana, more particularly described as follows: 

 

Commencing at the Southwest corner of the East Half of the Southeast Quarter of Section 35, Township 
19 North, Range 3 East, Washington Township, Hamilton County, Indiana; thence North 00 degrees 47 
minutes 42 seconds East (assumed bearing) on the West line of the East Half of said Southeast Quarter 
1346.99 feet; thence South 89 degrees 12 minutes 18 seconds East 483.00; thence South 00 degrees 47 
minutes 42 seconds West parallel with the West line of said East Half 95.34 feet to the point of 
beginning for the tract herein described; thence South 00 degrees 47 minutes 42 seconds West parallel 
with the West line of said East Half 139.74 feet; thence South 89 degrees 12 minutes 18 seconds East 
422.62 feet to the center line of the Evan Kendall Legal Drain; thence North 09 degrees 14 minutes 45 
seconds East (this and the nest two (2) courses are provided for mathematical closure, the actual 
boundary follows the center line of said Evan Kendall Legal Drain) 23.29 feet; thence North 04 degrees 
46 minutes 48 seconds East 113.05 feet; thence North 04 degrees 25 minutes 06 seconds West 3.95 feet 
to the Intersection with a line that extends South 89 degrees 12 minutes 18 seconds West 433.54 feet 
the point of beginning, containing 1.38 acres, more or less. 

 



 

 Westfield-Washington Township Board of Zoning Appeals 
 
 
NOTICE IS HEREBY GIVEN THAT the Westfield-Washington Township Board of Zoning Appeals 
will hold a Public Hearing on Tuesday, March 10, 2015 at 7:00 p.m. at Westfield City Hall, 130 Penn 
Street, Westfield, Indiana to consider a Modification to the Variance of Use petition filed by Edward 
Tomich and Faith Bauer-Tomich, by Christian C. Badger, as Docket No. 1304-VU-01.  The requested 
modification pertains to the allowable level of sound produced from the existing range property generally 
located at 17777 Commerce Drive, Westfield, Indiana, 46074 and is parcel number 09-05-35-00-00-
017.002.  The requested variances of use will allow the following:  
 
The request is for a Modification to an existing Variance of Use from the Westfield-Washington 
Township Zoning Ordinance to set the maximum allowable decibel levels leaving the building to 
80 decibels as measured from the property line. 
 
The specific details regarding this proposal, including the application, file, and property legal description, 
and may be obtained from the Westfield Economic and Community Development Department, or by 
calling (317) 804-3170.  The hearing for this matter may be continued, from time to time, as deemed 
necessary by the Board of Zoning Appeals. 
 
Written suggestions or objections relative to the request may be filed with the Westfield Economic and 
Community Development Department, at or before such meeting.  Interested persons desiring to present 
their views upon the request, either in writing or verbally, are encouraged to attend.  
  
REPRESENTATIVE:      

 
Badger Engineering, LLC 
Christian C. Badger, P.E. 
990 W. Oaks Street 
Zionsville, IN 46077 
Telephone (Office): (765) 485-0000 
Email: chris@badgerengr.com 
 
 
CITY OF WESTFIELD: 
 
Economic and Community Development Department 
Jesse M. Pohlman, Senior Planner 
2728 East 171st Street 
Westfield, IN  46074 
Telephone (General):  (317) 804-3170 
Telephone (Direct): (317) 402-4380 
Email: jpohlman@westfield.in.gov 
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Petition Number:  1304-VU-01 

Subject Site Address:  17777 Commerce Drive (the “Property”) 

Petitioner:   Tim Tomich by Christian Badger of Badger Engineering, LLC 

Request: The petitioner is requesting a Variance of Use from the Westfield-
Washington Zoning Ordinance (the “Zoning Ordinance”) for the 
property commonly known as 17777 Commerce Drive, Westfield, 
Indiana 46074.  The request is to allow an indoor shooting range and 
related retail sales in the Enclosed Industrial (EI) District (WC 
16.04.060.B.2). 

Current Zoning:   EI (Enclosed Industrial) District 
 
Current Land Use:  Vacant 
 
Approximate Acreage:  1.38 acres 
 
Exhibits:   1. Staff Report 
    2. Aerial Location Map 
    3. Petitioner Narrative 

4. Preliminary Plans 
        
Staff Reviewer:   Jesse M. Pohlman, Senior Planner 

 

Petition History 

This petition will receive a public hearing at the April 9, 2013 Board of Zoning Appeals meeting.  The 
petition was reviewed by the Technical Advisory Committee (TAC) at its March 19, 2013, meeting and 
received no comments.  Subsequent to the TAC meeting on March 20, 2013, the Petitioner met with the 
Police and Fire Departments to preliminarily discuss operational and design aspects of the proposed use.  
As a result of that meeting, neither Department has concerns at this time regarding the proposed use. 

If the Board of Zoning Appeals approves the requested Variance of Use, then the use and site would be 
required to obtain Development Plan approval by the Plan Commission prior to the issuance of any 
construction permits.      
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Analysis 

The subject property is 1.38 acres +/- in size and is located on the east side of Commerce Drive; 
approximately one thousand (1,000) feet north of State Highway 32 (see Exhibit 2).  The Property is 
zoned Enclosed Industrial (“EI”) District and is currently unimproved.  The property is located within an 
existing enclosed industrial park, surrounded by existing structures and businesses to the north, west 
and south.  The property to the east is a large field currently undeveloped, but also currently zoned 
Enclosed Industrial.  

The Petitioner is requesting this Variance of Use to allow an indoor shooting range and related retail 
sales (collectively, “Shooting Academy”) (see Petitioner’s Narrative at Exhibit 3 and Preliminary Plans at 
Exhibit 4).  The Variance of Use is being requested because: (i) a “shooting range” is not a land use 
specified within the Zoning Ordinance, thus by default is a prohibited use1 within any Zoning District in 
Westfield-Washington Township; and (ii) retail sales, or more specifically characterized by the Zoning 
Ordinance as [the sale of] “sporting goods”, is not a permitted land use within the EI District. 

As shown in Exhibit 4  (floor plan), the Petitioner is proposing a 6,996 square-foot+/- single story building 
consisting of approximately 2,534 square feet+/- of administrative (e.g., class room, restrooms, offices) 
and sales areas (e.g., display, storage).  The remaining square footage would include the shooting range 
consisting of twelve (12) range lanes (floor plan shows six (6) rifle lanes and six (6) pistol lanes), range 
safety officer station and related shooting stalls and bullet traps. 

The design of the Shooting Academy will be required to comply with the Zoning Ordinance’s EI District 
standards (e.g., setbacks, building height, performance standards), Development Plan Review standards 
(e.g., building materials, building orientation, site circulation) and Indiana Fire and Building Code 
standards (e.g., access for emergency personnel, site design to accommodate turning around of Fire 
Department apparatus).   

The Zoning Ordinance’s Performance Standards for Industrial Districts2 include standards that address 
performance aspects typically associated with industrial uses, including standards regulating smoke, 
particulate matter, odor, glare and heat, vibration, and noise.  Among others, these standards include 
maximum sound levels and standards which prohibit the storage and manufacturing of components that 
could be used to make ammunition on the property (e.g., black powder).   The Petitioner is not 
requesting to vary these standards, thus the Zoning Ordinance’s performance standards would apply. 

                                                           
1 WC 16.04.180.2 (pg 10 footnote) provides that “Land uses not listed on Figure 2 or in other sections of the zoning 
ordinance that address “permitted uses” or “special exception uses” in the various zoning districts shall be 
prohibited.” 
2 WC 16.04.060. 
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The Westfield-Washington Township Comprehensive Plan identifies this industrial park within the 
“Employment Corridor” and “Business Park” 3 land use classifications.  Among other uses, these 
classifications encourage office and service uses, research and development, warehousing, 
manufacturing, and subordinate office, retail and services.   The development policies of the 
Comprehensive Plan for these areas include among other policies: 

• Locate industrial uses in areas that are removed from residential neighborhoods and other uses 
that would be detrimentally affected; 

• Encourage building design, height, scale, and mass that is appropriate to the surrounding area; 
• Require sufficient off-street parking; 
• Encourage building materials and colors that are appropriate to the setting.  Metal buildings 

should be enhanced with other building materials, such as stone or brick, to improve their 
appearance; 

• Promote smaller scale local office and service uses along SR32.  Such uses should generally take 
place along the north side of SR32; and 

• Permit land uses other than industrial in designated Business Parks only when they are offices 
or service businesses that are subordinate or related to the industrial development, such as 
restaurants, automobile service stations, and day care centers. 

The existing industrial park is already generally consistent with the Comprehensive Plan’s policies and 
objectives.  As a result, in determining whether the proposed use interferes substantially with the 
Comprehensive Plan, the analysis becomes whether or not the proposed use is consistent and 
compatible with the existing industrial park and business/industrial uses permitted therein.   

The Zoning Ordinance simply provides that “[a]n enclosed industrial district is one for industry to 
conduct their operations entirely within enclosed buildings of any size…”4   The EI District currently 
permits uses that are comparable to or more intense than the proposed Shooting Academy use.  Such 
uses include, but are not limited to:  industrial schools and training facilities, testing laboratories, tool 
and light equipment rental, warehouses, wholesalers, manufacturing and fabrication operations, 
machine shops, and construction related operations.  The proposed Shooting Academy would be 
conducted entirely within the building and, as presented, should be consistent with the character of the 
existing industrial park and uses that would otherwise be permitted on the property.  As such, the 
proposed Shooting Academy should also be consistent with the policies of the Comprehensive Plan.   

 

  
                                                           
3 Westfield-Washington Township Comprehensive Plan, Land Use Concept Map (pg. 24). 
4 WC 16.04.060.A.1. 
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Procedural 

The Board of Zoning Appeals shall approve or deny variances of use from the terms of the zoning 
ordinance.  The board may impose reasonable conditions as a part of its approval.  A variance may be 
approved under Indiana Code § 36-7-4-918.4 only upon a determination in writing that: 

1. The approval will not be injurious to the public health, safety, morals, and general welfare of the 
community: 

Finding:  It is unlikely that approving the requested Variance of Use would be injurious to the 
public health, safety, morals, and general welfare of the community because of the proposed 
operational and design plan.  The use and property will otherwise comply with or exceed the 
applicable standards of the Enclosed Industrial (EI) District.      

2. The use and value of the area adjacent to the property included in the variance will not be 
affected in a substantially adverse manner: 

Finding:  It is unlikely the use and value of adjacent property will be affected in a substantially 
adverse manner.  The proposed variance(s) should not have a negative impact on surrounding 
properties because: (i) the proposed improvements will otherwise comply with or exceed the 
applicable standards of the Enclosed Industrial (EI) District; and (ii) the proposed improvements 
are consistent with and compatible with the character of the surrounding industrial park; and 
(iii) the use will only be conducted indoors and shall otherwise comply with the Zoning 
Ordinance’s performance standards.  

3. The need for the variance arises from some condition peculiar to the property involved.   

Finding:  The Zoning Ordinance does not permit the shooting range use by right in any zoning 
district.  Thus, a Variance of Use is required in order to allow the shooting range use within the 
community.   The condition of this property is peculiar in that it functions as an infill property 
surrounded by the existing industrial park and industrially zoned properties.  As such, the use is 
compatible with permitted industrial uses and potential conflicts resulting from other future and 
adjacent uses should be diminutive.     

4. The strict application of the terms of the zoning ordinance will constitute an unnecessary 
hardship if applied to the property for which the variance is sought.   

Finding:  Strict adherence to the zoning ordinance would not allow the proposed shooting range 
use within the community.  The ancillary retail sales and administrative uses are contemplated 
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and permitted by the zoning ordinance within the community and the development of the 
proposed use would otherwise comply with the zoning ordinance and other applicable laws.  

5. The approval does not interfere substantially with the comprehensive plan.   

Finding:  The Westfield-Washington Township Comprehensive Plan identifies this property 
within the “Employment Corridor” and “Business Park” land use classifications as part of the 
State Highway 32 “Highway Corridor”.    As such, the proposed use is consistent with the 
Comprehensive Plan’s policies and objectives for these land use classifications and does not 
interfere substantially with the Comprehensive Plan.  

 

Recommendation 

The Department acknowledges the sensitivity of the proposed use with regard to individual personal 
preferences and in terms of design and operational considerations which are warranted for this specific 
use. In our analysis and in consultation with the Police and Fire Departments, the Department believes 
the Petitioner has presented an operational and design plan that satisfies the City’s review of the 
proposed use.  The Department believes that of properties within the Township, that this particular site 
is well suited for the proposed use because: (i) of its close proximity to the City’s Public Safety Building; 
(ii) its compatibility with the surrounding existing industrial park and adjacently zoned industrial 
properties; (iii) its lack of contiguity with residentially zoned or used properties; and (iv) the linear layout 
of the use and resulting building design maximizes the development area of the narrow property. 

The Department recommends approving 1304-VU-01 based on the findings of this Department Report 
with the following conditions: 

1. The Petitioner shall record an Acknowledgement of Variance with the Hamilton County 
Recorder’s Office and return a copy of the recorded instrument to the Economic and Community 
Development Department prior to the issuance of a building permit for the Property. 

2. The “Indoor Shooting Range and related Retail Sales” use (collectively, the “Shooting Academy”) 
shall be limited in scope and operation to the Petitioner’s Narrative and Preliminary Plans, 
attached hereto as Exhibits 3 and 4, respectively.  Any expansion or substantial alteration to the 
scope and operation of the Shooting Academy, as determined by the Director, shall require 
approval by the Board of Zoning Appeals. 

3. The Shooting Academy shall be developed and operated in substantial compliance to the 
Petitioner’s Narrative and Preliminary Plans, subject to review and approval for compliance with 
applicable ordinances and laws of the development plans and appropriate permits. 

4. The Shooting Academy shall comply with the Westfield-Washington Township Zoning 
Ordinance’s Performance Standards for Industrial Districts (WC 16.04.060), as amended. 

5. The Shooting Academy shall comply with Indiana Fire and Building Codes, as amended. 
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17777 Commerce Drive µ
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Aerial Location Map

E SR 32

DA
RT

OW
N 

RD

WH
EE

LE
R 

RD

SU
N 

PA
RK

 D
RCO

MM
ER

CE
 D

R

SPRUCE LN

EI

AG-SF1

EI-PD

PUD

GB

OI

Zoning Map

Site

 
Zoning

AG-SF1 (Agriculture - Single Family - 1)
EI (Enclosed Industrial)
EI-PD (Enclosed Industrial - Planned Development)

GB (General Business)
PUD (Planned Unite Development)
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March 29, 2013 
 
Jesse M. Pohlman  
Senior Planner 
City of Westf ield  
2728 E. 171st Street 
Westf ield, IN 46074 
 

PROJECT NARRATIVE 
 
Tim’s Shooting Academy of Westfield is a proposed shooting range dedicated to 
teaching safe use of fire arms, hunting safety, enhanced marksmanship and 
sport shooting.  No-one will be allowed to use the facility until they have been 
through an on-site safety class. 
 
The range will have six rifle lanes and six pistol lanes for shooting.  The range 
area will be constructed with 10” thick concrete walls and a 4” concrete slab.  The 
ceiling will have bullet-proof panels and baffles.  This will prevent any stray 
bullets as well as sound from leaving the building.  The proposed system is a 
total containment trap with all of the latest safety equipment and systems.  The 
12 bullet traps located at the end of the range will use a complete containment 
system, which traps the lead and ventilates the air within the range at a rate of 
960 cubic feet every 5 minutes through a HEPA Filter.  The bullet trap can handle 
.50 caliber bullets, but we will limit range use to common sporting rounds. 
 
The property is owned by E. Tim Tomich and Faith Bauer-Tomich, who have 
owned the property since 1997.  The current zoning is (EI) Enclosed Industrial.  
The proposed building and site will be situated on the 1.3 acres and will meet all 
of the requirements for Enclosed Industrial Zoning.  There is no zoning in any 
district within the City of Westfield which would allow an indoor or outdoor 
shooting range so we are asking for a “Use Variance” for that property. 
 
The retail sale side of the Academy will sell targets, safety glasses, ear 
protection, hunting apparel, scopes, and high-end fire arms.  The sale of guns 
will require a background check as required by the state and federal laws.  Only 
higher priced and higher quality guns will be sold.  No Saturday Night Specials, 
cheap guns or guns made by less than reputable manufacturers will be sold.  
Retail sales are required because more than a third of our patrons will forget their 
required safety glasses, hearing protection, and the proper munitions to which we 
will limit them.  
 
The site will allow for 20 parking spaces, 2 of which will be designated 
handicapped spaces.  A land bank will use some of the property for additional 
parking should the Academy parking become inadequate for the proposed use.  
The lot will have complete and proper drainage. 
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Building Design Information: 
 

•  Interior wall heights 10’-2” 
•  10” poured concrete walls 
•  6 Rif le lanes 75’ length and 48” wide (one lane wil l  be ADA) 
•  6 Pistol lanes 50’ length and 48” wide (one lane wil l  be ADA) 
•  All lanes wil l  have automatic target retrieval systems 
•  Bullet traps rated for .50 caliber bullet and wil l  al low the lead 

to be recycled. 
•  The only ammunition that wil l  be allowed wil l  be full metal 

jacket to l imit the lead dust which could enter the air upon 
impact. 

•  HVAC is a major part of the design of an indoor range.  Our 
system meets all of the fol lowing standards, NRA, OSHA, 
NSSF, NIOSH, EPA and DOD requirements for cleaning the 
air. 

•  Shooting Stall dividers wil l  be level 3 grade protection in the 
pistol lanes and level 4 grade protection in the rif le lanes. 

•  Baffles wil l  be suspended from the ceil ing to prevent any 
errant discharges from going through the roof and therefore 
being contained in the building. 

 
 
Respectful ly submitted, 
 
 
 
 
Christian C. Badger, P.E. 
Badger Engineering, LLC 
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enesch 
Attorneys at Law 

Andi M Metze! 
Writer's Direct Dial: (317) 685-6159 
Writer's Email: ametzel@beneschlaw.com 

Jesse M. Pohlman, Senior Planner 
City ofWestfield- Economic. and Community 
Development Department 
2728 East 171st Street 
Westfield, IN 4607 4 

May 6, 2015 

Re: City of Westfield Board o(ZoningAppeals: 

One American Square, Suite 2300 
Indianapolis, Indiana 46282 

Phone: (317) 632-3232 
Toll Free: (800) 622-4799 

Fax: (317) 632-2962 

Edward T. Tomich (rim's Shooting Academy) 1503-VU-02 

Dear Mr. Pohlman: 

Please accept this written communication as a formal request to continue the above­
referenced variance application filed on behalf of Edward T. Tomich and related to Tim's 
Shooting Academy located at 17777 Commerce Drive, Westfield, Indiana 46074. Specifically, 
this request seeks to continue these matters from the May 10, 2015 Board of Zoning Appeals 
Meeting Agenda to the June 9, 2015 Board of Zoning Appeals Meeting date. 

Mr. Tomich has conducted significant research and has already undertaken several 
measures to address concerns voiced during the March 1oth Board of Zoning Appeals meeting. 
Particularly, sound deadening material has now been applied to sections of the north building 
wall; sound deadening material has also been applied to the north facing emergency exit door; 
and, most significantly the roof-based HV AC system has been redesigned, reconfigured and the 
air intake ductwork has been refabricated to take advantage of the sound absorbing capabilities 
ofthe HEPA filters. Thus far, the refabricating and installation of new ductwork in bay three (3) 
at the facility has been completed and Mr. Tomich has been assured that the materials ordered 
and fabrication process to redesign two (2) additional bays at the facility will be completed by 
the end of this week. 

Lastly, we are working to schedule a meeting with the adjacent property owners to take 
place early next week to conduct sound testing in the presence of all stakeholders. We want to 
emphasize that the continuance request is intended so that Mr. Tomich can complete the work in 
progress and to continue to engage in an ongoing effort to address these sound-related issues. 

www. beneschlaw.com 



Jesse M. Pohlman, Senior Planner 
May 6, 2015 
Page2 

We believe that the requested additional time is of paramount importance and will 
endeavor to keep the Economic and Community Development Department apprised of any 
progress and material developments as they occur. 

Cc: Timothy T. Tomich 
Christian C. Badger P .E. 

8573023 v1 

Very truly yours, 

, FRIEDLANDER, COPLAN & ARONOFF LLP 

~ lJ.t II u_j)-, 
rielle M. Metzel ~~ 
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Petition Number:  1507-VS-10 

Subject Site Address:  15550 Little Eagle Creek Avenue (the “Property”) 

Petitioner:   James and Donna Curry (the “Petitioner”) 

Property Owner: James and Donna Curry (the “Property Owner”) 

Request: The petitioner is requesting approval of Variances of Development 

Standard to reduce: (i) the Minimum Lot Area (Article 4.2 (C)); (ii) the 

Minimum Building Setback Line for the Front Yard (Article 4.2 (E)(1)(b)); 

and (iii) the Minimum Building Setback Line for the Side Yard (Article 4.2 

(E)(2))  in the AG-SF1: Agriculture / Single-Family Rural District. 

Current Zoning:   AG-SF1 (Agriculture / Single-Family Rural) District 

Current Land Use:  Residential 

Approximate Acreage:  0.49 acre +/- 

Exhibits:   1. Staff Report 
    2. Location Map 
    3. Application  

4. Site Plan 
  

Staff Reviewer:   Kevin M. Todd, AICP 

 

Petition History 

This petition will receive a public hearing at the July 14, 2015, Board of Zoning Appeals meeting.    

Analysis 

Location:  The subject property is approximately 0.49 acre +/- in size and located at 15550 Little Eagle 
Creek Avenue (see Exhibit 2).  The Property is zoned AG-SF1: Agriculture / Single-Family Rural District 
(“AG-SF1”).  The Property used to contain a house, and currently only contains a garage structure.  The 
surrounding properties are all zoned AG-SF1 and include rural/estate residential to the north and west; 
single-family residential to the south; and a cemetery to the east (across Little Eagle Creek Avenue).  Much 
of the Property falls within the flood zone (see Exhibit 4), however the proposed home location is outside 
of the flood zone.   

Variance Request:  As summarized in the Petitioner’s Statement of Intent on the Application (see Exhibit 
3), the Petitioner has filed this variance request to allow the construction of a home on the Property.  The 
property does not meet the Minimum Lot Area requirements for an AG-SF1 lot1.  Also, the shallow-nature 
of the lot does not provide enough depth to meet the front yard setback2.  Finally, the proposed home 

                                                           
1 Article 4.2 (C) – AG-SF1 -- Minimum Lot Area = 3 acres  
2 Article 4.2 (E)(1)(b) – AG-SF1 -- Minimum Front Yard Setback = 80 feet 
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location is in the same location where a house was historically positioned on this property.  By using the 
existing clear area (former home site) to locate the new home site, the side yard setback3 to the south 
would not be met.    

Nonconforming Lot:  The configuration of the subject property pre-dates zoning being established in 
Westfield-Washington Township.  The lot appears in 1974 aerial/parcel maps.  Zoning was established 
here in 1977.  Because the lot is under one (1) acre in size, the property does not meet the 
“Nonconforming Lot of Record” standards in the UDO4.  As such, the Minimum Lot Area portion of this 
variance request is necessary in order to build on this lot.     

Comprehensive Plan:  The Westfield-Washington Township Comprehensive Plan identifies this Property 
within the “Rural Southwest”5 land use classification.  Among other uses, the Comprehensive Plan6 notes 
that single-family residential dwellings on large-lots are desirable this area of the township.  The 
Comprehensive Plan also promotes the preservation of Little Eagle Creek Avenue as a scenic by-way7.     

 

Procedural 

Public Notice:    The Board of Zoning Appeals is required to hold a public hearing on its consideration of a 
Variances of Development Standard.  This petition is scheduled to receive its public hearing at the July 14, 
2015, Board of Zoning Appeals meeting.  Notice of the public hearing was properly advertised in 
accordance with Indiana law and the Board of Zoning Appeals’ Rules of Procedure. 

Conditions:  The UDO8 and Indiana law provide that the Board of Zoning Appeals may impose reasonable 
conditions and limitations concerning use, construction, character, location, landscaping, screening, and 
other matters relating to the purposes and objectives of the UDO upon any Lot benefited by a variance as 
may be necessary or appropriate to prevent or minimize adverse effects upon other property and 
improvements in the vicinity of the subject Lot or upon public facilities and services.  Such conditions shall 
be expressly set forth in the order granting the variance.  

Acknowledgement of Variance:   If the Board of Zoning Appeals approves this petition, then the UDO9 
requires that the approval of the variance shall be memorialized in an acknowledgement of variance 
instrument prepared by the Department.  The acknowledgement shall: (i) specify the granted variance 
and any commitments made or conditions imposed in granting of the variance; (ii) be signed by the 
Director, Property Owner and Applicant (if Applicant is different than Property Owner); and (iii) be 
recorded against the subject property in the Office of the Recorder of Hamilton County, Indiana.  A copy 
of the recorded acknowledgement shall be provided to the Department prior to the issuance of any 
subsequent permit or commencement of uses pursuant to the granted variance. 

                                                           
3 Article 4.2 (E)(2) – AG-SF1 -- Minimum Side Yard Setback = 30 feet 
4 Article 9.4(B)(3) 
5 Westfield-Washington Township Comprehensive Plan, Land Use Concept Map (pg. 24). 
6 Westfield-Washington Township Comprehensive Plan, Rural Residential (pg. 27). 
7 Westfield-Washington Township Comprehensive Plan, Rural Residential (pg. 28). 
8 Article 10.14(I) Processes and Permits; Variances; Conditions of the UDO. 
9 Article 10.14(K) Processes and Permits; Variances; Acknowledgement of Variance of the UDO.  
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Variances of Development Standard:  The Board of Zoning Appeals shall approve or deny variances from 
the development standards (such as height, bulk, or area) of the underlying zoning ordinance.  A variance 
may be approved under Indiana Code § 36-7-4-918.5 only upon a determination in writing that: 

1. The approval will not be injurious to the public health, safety, morals, and general welfare of the 
community; 

2. The use and value of the area adjacent to the property included in the variance will not be affected 
in a substantially adverse manner; and 

3. The strict application of the terms of the zoning ordinance will result in practical difficulties in the 
use of the subject property.   
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Department Comments 

If the Board is inclined to APPROVE the variances, then the Department recommends approving the 
petition with the following condition and findings: 

Recommended Condition: 

1. The Property shall only be permitted one (1) driveway access onto Little Eagle Creek Avenue. 

Recommended Findings for Approval: 

1. The approval will not be injurious to the public health, safety, morals, and general welfare of the 
community: 

Finding:  It is unlikely that approving the requested variance(s) would be injurious to the public 
health, safety, morals, and general welfare of the community because the AG-SF1 District permits 
the proposed residential use and the resulting improvements and parcel will otherwise comply 
with or exceed the applicable standards of the AG-SF1 District.      

2. The use and value of the area adjacent to the property included in the variance will not be affected 
in a substantially adverse manner: 

Finding:  It is unlikely the use and value of adjacent property will be affected in a substantially 
adverse manner.  The proposed variance(s) should not have a negative impact on surrounding 
properties because: (i) the use is permitted and the Property will be used for its current residential 
use; (ii) the parcel will otherwise comply with or exceed the applicable standards of the AG-SF1 
District; and (iii) the approval of the variance(s) will allow for the continued use and improvement 
of the Property in a manner substantially consistent with the quality and character of the 
surrounding area and Comprehensive Plan.  

3. The strict application of the terms of the zoning ordinance will result in practical difficulties in the 
use of the subject property.   

Finding:  Strict adherence to the zoning ordinance would result in the inability to improve the 
Property in accordance with the Unified Development Ordinance.   The use is permitted by the 
Unified Development Ordinance and the proposed improvements and parcel would otherwise be 
permitted and comply with the Unified Development Ordinance.  

 

Recommended Findings for Denial: 

If the Board is inclined to DENY the variances, then the Department recommends approving the petition 
with the following conditions and findings: 

1. The approval will not be injurious to the public health, safety, morals, and general welfare of the 
community: 

Finding:  It is likely that approving the requested variance(s) would be injurious to the public 
health, safety, morals, and general welfare of the community because the Comprehensive Plan 
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calls for the preservation of Little Eagle Creek Avenue as a scenic by-way.  Adding a new structure 
so close to the existing structure to the south could have a negative impact on preserving the 
scenic nature of this corridor.   

2. The use and value of the area adjacent to the property included in the variance will not be affected 
in a substantially adverse manner: 

Finding:  It is likely the use and value of adjacent property will be affected in a substantially 
adverse manner.  The proposed variance(s) would result in a new home on undersized property 
for the area, thus being inconsistent with the character of the surrounding area and 
Comprehensive Plan.  

3. The strict application of the terms of the zoning ordinance will result in practical difficulties in the 
use of the subject property.   

Finding:  Strict adherence to the zoning ordinance would result in the inability to improve the 
Property in accordance with the Unified Development Ordinance.   The use is permitted by the 
Unified Development Ordinance and the proposed improvements and parcel would otherwise be 
permitted and comply with the Unified Development Ordinance. 
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Petition Numbers:  1507-VU-07 

Subject Site Location: 4540 East 146th Street 

Petitioner:   Crown Castle by Bingham Greenebaum Doll LLP 

Requests: The petitioner is requesting approval of a Variance of Use to allow a 

new Wireless Communication Service Facility in the Single-Family Low 

Density District (SF3) District (Chapter 13: Use Table). 

Current Zoning:   Single-Family 3 
 
Current Land Use:  Utility Substation 
 
Approximate Acreage:  13.06 acres+/- 
 
Exhibits:   1. Staff Report 
    2. Location Map 
    3. Application 
    4. Construction Plans 
        
Staff Reviewer:   Kevin M. Todd, AICP 

 

PETITION HISTORY 

This petition will receive a public hearing at the July 14, 2015, Board of Zoning Appeals meeting 

 

ANALYSIS 

Location:  The subject property is approximately 13.06 acres +/- in size is located at 4540 East 146th 
Street (the “Property”).  The Property is zoned Single Family-3 (SF-3) and is used as a power sub-station.  
Adjacent property to the north and east is zoned Bridgewater PUD.  Property to the west is zoned 
Commerce Center PUD.  Property to the south (across 146th Street) is within the City of Carmel’s 
jurisdiction, and is currently vacant.   

 

Variance Requests:  Wireless Communication Service Facilities are not permitted by-right within the SF-3 
zoning classification.  The request is to allow a new Wireless Communication Service Facility on the 
Property.    



WESTFIELD-WASHINGTON 
BOARD OF ZONING APPEALS 

July 14, 2015 
1507-VU-07 

Exhibit 1 

 
 

2 
 

Project Description:  In order to provide upgrade existing wireless communication equipment on the 
property, a new tower is necessary.  The site currently contains two (2) 101’ wood towers.  The proposal 
is to install a new steel 155’ monopole tower on the site that would replace the two existing wood 
towers.  The new tower would be able to accommodate additional service providers, as well as new 
antenna technology.  Access to the Property would be from an existing access drive off of 146th Street.  
The proposal includes two new equipment buildings under 200 square feet each.  The wireless 
communication lease area is located north of the power sub-station equipment.  If the use is approved 
through this variance request, the new tower would require Development Plan review and approval by 
the Advisory Plan Commission.   

Comprehensive Plan:  The Westfield-Washington Township Comprehensive Plan (the “Comprehensive 
Plan) identifies this Property within the “Suburban Residential” 1  land use classification.  The 
Comprehensive Plan does not address wireless communication facilities or other utility facilities.   

  

 

PROCEDURAL 

Public Notice:  The Board of Zoning Appeals (the “BZA”) is required to hold a public hearing on its 
consideration of a Variance of Development Standard.  This petition is scheduled to receive its public 
hearing at the July 14, 2015, Board of Zoning Appeals meeting.  Notice of the public hearing was properly 
advertised in accordance with Indiana law and the Board of Zoning Appeals’ Rules of Procedure. 

Conditions:  The UDO2 and Indiana law provide that the Board of Zoning Appeals may impose reasonable 
conditions and limitations concerning use, construction, character, location, landscaping, screening, and 
other matters relating to the purposes and objectives of the UDO upon any Lot benefited by a variance as 
may be necessary or appropriate to prevent or minimize adverse effects upon other property and 
improvements in the vicinity of the subject Lot or upon public facilities and services.  Such conditions shall 
be expressly set forth in the order granting the variance.  

Development Plan Approval:  If the Board of Zoning Appeals approves the requested Variance of Use, then 

the use and site would be required to obtain Development Plan approval by the Advisory Plan 

Commission. 

Acknowledgement of Variance:   If the Board of Zoning Appeals approves this petition, then the UDO3 
requires that the approval of the variance shall be memorialized in an acknowledgement of variance 
instrument prepared by the Department.  The acknowledgement shall: (i) specify the granted variance 
and any commitments made or conditions imposed in granting of the variance; (ii) be signed by the 
Director, Property Owner and Applicant (if Applicant is different than Property Owner); and (iii) be 
recorded against the subject property in the Office of the Recorder of Hamilton County, Indiana.  A copy 

                                                           
1 Westfield-Washington Township Comprehensive Plan, Land Use Concept Map (pg. 24). 
2 Article 10.14(I) Processes and Permits; Variances; Conditions of the UDO. 
3 Article 10.14(K) Processes and Permits; Variances; Acknowledgement of Variance of the UDO.  
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of the recorded acknowledgement shall be provided to the Department prior to the issuance of any 
subsequent permit or commencement of uses pursuant to the granted variance. 

Variances of Use: The Board of Zoning Appeals shall approve or deny variances of use from the terms of 

the zoning ordinance.  The Board may impose reasonable conditions as a part of its approval.  A variance 

may be approved under Ind. Code § 36-7-4-918.4 only upon a determination in writing that: 

1. The approval will not be injurious to the public health, safety, morals, and general welfare of the 

community; 

2.  The use and value of the area adjacent to the property included in the variance will not be 

affected in a substantially adverse manner; 

3. The need for the variance of use arises from some condition particular to the property involved: 

4. The strict application of the terms of the zoning ordinance will constitute an unnecessary 

hardship if applied to the property for which the variance of use is sought; and, 

5. The approval does not interfere substantially with the comprehensive plan. 

Variances of Development Standard:  The Board of Zoning Appeals shall approve or deny variances from 
the development standards (such as height, bulk, or area) of the underlying zoning ordinance.  A variance 
may be approved under Indiana Code § 36-7-4-918.5 only upon a determination in writing that: 

1. The approval will not be injurious to the public health, safety, morals, and general welfare of the 
community; 

2. The use and value of the area adjacent to the property included in the variance will not be affected 
in a substantially adverse manner; and 

3. The strict application of the terms of the zoning ordinance will result in practical difficulties in the 
use of the subject property.   

 

 

 

DEPARTMENT COMMENTS 

Recommended Findings for Approval: 

If the Board is inclined to APPROVE the variances, then the Department recommends approving the 
petition with the following findings: 

1.  The approval will not be injurious to the public health, safety, morals, and general welfare of 

the community: 

Finding:  It is unlikely that allowing a Wireless Communication Service Facility on the 

Property would be injurious to the public health, safety, morals, and general welfare of 

the community.  The site currently contains two (2) existing cell towers and a power 
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sub-station, and there is no evidence of harm to the community as a result of those 

facilities.  Adding a new tower with upgraded equipment to replace the two (2) existing 

towers would increase cell/wireless service in this area of Westfield.   

2.  The use and value of the area adjacent to the property included in the variance will not be 

affected in a substantially adverse manner: 

Finding:  It is unlikely that the use and value of adjacent property will be affected in a 

substantially adverse manner.  The pole is on a property that already is developed as an 

intense power sub-station.  Adding a monopole wireless tower to replace two (2) 

existing towers will likely blend very well with the surrounding facilities.   

3.  The need for the variance of use arises from some condition particular to the property 

involved: 

Finding:  The subject property is currently heavily used for utility facilities and 

equipment.  Continuing that use on this site with a monopole that would replace two 

other towers aligns with the current property conditions.  Any other permitted SF-3 use 

would likely not find the utility facilities compatible neighbors.       

4.  The strict application of the terms of the zoning ordinance will constitute an unnecessary 

hardship if applied to the property for which the variance of use is sought: 

Finding:  Strictly applying the zoning ordinance would not permit the requested use.  

Wireless communication facilities are not allowed by-right in residential zoning districts.  

Current wireless facilities on the property are older and cannot sustain upgraded 

antenna equipment, which would improve wireless coverage in this area of Westfield.   

5. The approval does not interfere substantially with the comprehensive plan: 

Finding:  The Comprehensive Plan does not address wireless communication facilities.  

The proposal neither frustrates nor further advances the vision of the Comprehensive 

Plan.      

Recommended Findings for Denial: 

If the Board is inclined to DENY the variances, then the Department recommends approving the petition 
with the following conditions and findings: 

1.  The approval will not be injurious to the public health, safety, morals, and general welfare of 

the community: 
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Finding:  It is unlikely that allowing a Wireless Communication Service Facility on the 

Property would be injurious to the public health, safety, morals, and general welfare of 

the community.  The site currently contains two (2) existing cell towers and a power 

sub-station, and there is no evidence of harm to the community as a result of those 

facilities.  Adding a new tower with upgraded equipment to replace the two (2) existing 

towers would increase cell/wireless service in this area of Westfield.   

2.  The use and value of the area adjacent to the property included in the variance will not be 

affected in a substantially adverse manner: 

Finding:  The use and value of adjacent property may be affected in a substantially 

adverse manner.  Perceptions of living near a wireless communications tower may 

negatively impact the value of property in the nearby home markets. 

 

3.  The need for the variance of use arises from some condition particular to the property 

involved: 

Finding:  It is unlikely that the property will redevelop in a manner that is consistent 

with permitted SF-3 uses.    

4.  The strict application of the terms of the zoning ordinance will constitute an unnecessary 

hardship if applied to the property for which the variance of use is sought: 

Finding:  Strictly applying the zoning ordinance would not permit the requested use.  

Wireless communication facilities are not allowed by-right in residential zoning districts.  

The property is heavily used for utility facility use.  Any other permitted SF-3 use would 

likely not find the utility facilities compatible neighbors.     

5. The approval does not interfere substantially with the comprehensive plan: 

Finding:  The Comprehensive Plan does not address wireless communication facilities.  

The proposal neither frustrates nor further advances the vision of the Comprehensive 

Plan. 
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111 Monument Circle, Suite 2700  |  Indianapolis, Indiana  46204   Main Telephone: 317-684-5000  |  Main Fax: 317-684-5173 
www.boselaw.com 

 

   

Joseph D. Calderon 
Direct Dial: (317) 684-5331 

Fax:  (317) 223-0331 
E-Mail:  JCalderon@boselaw.com 

 

 

July 9, 2015 

 

 

Kevin Todd, AICP 

Senior Planner 

City of Westfield 

Economic and Community Development 

2728 E. 171st Street 

Westfield, IN  46074 

 

 Re: Request for Continuance for Application #1506-VU-06 

 

Dear Mr. Todd: 

 

 The purpose of this letter is to request a "continuance" from the BZA Hearing concerning 

Application #1506-VU-06, currently scheduled for Tuesday, July 14th. 

 

 The underlying reason for this request is that we would like to have time to work through 

the neighbors' stated concerns and also the fact that there will only be three members present at 

the BZA hearing that night.  We would also like to request that this matter be heard on Tuesday, 

August 11th. 

 

 Thank you for your anticipated cooperation in connection with this request.   

 

      Very truly yours, 

 

 

 

      Joseph D. Calderon, 

      Attorney for Carmel Turf Care 

 

JDC:mdk 
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The Westfield Washington Township Board of Zoning Appeals met at 7:00 p.m. on Tuesday, June 

9, 2015, at Westfield City Hall.  Members present included Martin Raines, Ron Rothrock, Bill 

Sanders and Dave Schmitz.  Also present were Jesse Pohlman, Senior Planner; Amanda Rubadue, 

Associate Planner; and Paul Reis, City Attorney. 

APPROVAL OF MINUTES 

 

Rothrock moved to approve the May 12, 2015, minutes. 

 

Sanders seconded, and the motion passed by 4-0 vote. 

 

Pohlman reviewed the Public Hearing Rules and Procedures. 

 

ITEMS OF BUSINESS 

1503-VU-02 17777 Commerce Drive 

(CONTINUED) Edward Tomich by Badger Engineering, LLC 

The petitioner is requesting a modification of a condition of approval 

for a previously granted Variance of Use to allow an indoor shooting 

range and related retail sales in the EI:  Enclosed Industrial District 

(1304-VU-01) (Chapter 13: Use Table). 

 

Pohlman presented an overview of the requested condition modification related to the sound level 

for the previously approved Variance of Use and noted that since the public hearing, the petitioner 

has made improvements to the structure and coordinated a sound test on the property on May 29, 

2015, with the adjacent property owner and their representatives.  Pohlman stated the petitioner 

intends to present an update to the Board with regard to the progress that has been made and then 

request a continuance. 

 

Andi Metzel, Benesch, Friedlander, Coplan & Aronoff LLP, on behalf of the petitioner, gave a 

brief presentation regarding the improvements to the structure that have been made as well as 

presented a preliminary design of additional improvements that the petitioner intends to make.  

Metzel requested a continuance to allow the petitioner to file a variance of development standard 

request for a reduction in the side yard setback along the north property line to accommodate the 

proposed additional improvements.    

 

Schmitz motioned to continuance the petition to the next meeting. 

 

Rothrock seconded, and the motion passed 4-0. 
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1506-VU-06   14939 Ditch Road 

(PUBLIC HEARING) Jeff Kelich 

The petitioner is requesting approval of a Variance of Use to allow a 

lawn and landscape business in the SF2:  Single-Family Low Density 

District  (Chapter 13: Use Table). 

 

Ron Rothrock noted a conflict with this petition and excused himself from the meeting. 

 

Pohlman presented that public notice for this petition, as noted in the staff report, was not done in 

accordance with the Board’s Rules of Procedure because the certified mailed notices were not 

postmarked and the sign was not posted on the property until six (6) days prior to the hearing, 

rather than the ten (10) days as required by the Board’s Rules of Procedure.   Pohlman commented 

that in order for the Board to consider the petition, the Board will need to unanimously waive its 

rules; otherwise, if the Board denies the request to waive the Rules of Procedures, then this petition 

will be automatically continued until the Board’s next meeting.   

 

Jeff Kelich, petitioner, presented his request to the Board to waive the Rules of Procedure and 

noted the reason he would like to move forward at this meeting is because of contractual limitations 

in acquiring the property.   

 

The Board discussed the request and concerns regarding the short period for public notice. 

 

Schmitz motioned to deny the request to waive the Board’s Rules of Procedure. 

 

Sanders seconded and the motion to deny the request passed 3-0. 

 

The petition was automatically continued to the next Board meeting. 

 

REPORTS/COMMENTS 

 

Plan Commission Liaison. 

 

Economic and Community Development Department. 

 

Sanders motioned to adjourn the meeting. 

 

Schmitz seconded, and the motion passed. 

 

The meeting adjourned at 7:25 p.m. 

 

 

              

Chairperson      Secretary 

Martin Raines      Matthew S. Skelton, Esq., ACIP 

Director 


